PAGE  
11

Film Exhibition and Distribution Code

Administration Committee

CHAIRMAN’S REPORT

Financial Year 2008-2009
The Film Code of Conduct has now implemented all of the recommendations suggested by the most recent review and has completed its eleventh year of operation.

Disputes are now at a record low and the code appears to be reaching the aims of its founders.  The code has been instrumental in changing the culture of the distribution and exhibition industries and has significantly improved relations between them.

The terms of trade are now available for all in the industry to help make better informed decisions about film hire; internal procedures are now in place to make sure that agreements can be reached in the words of the code – at arms length and in good faith.

It wasn’t always like that. 

So it may be appropriate this year to reflect on the history of the code to this point and the ramifications of some of the more important decisions taken along the way.

A voluntary code of this kind cannot be measured by statistics alone although these may be a valuable pointer to some of its key aspects.

Early history

The code came into being as the result of a report authorised by the Australian Competition and Consumer Commission following a number of fractious disputes between distributors and exhibitors.

As the background notes in the introduction to the code puts it rather succinctly 

“industry groups met under the auspices of the ACCC and agreed to adopt a voluntary code of practice and dispute resolution mechanism.”

It was hoped that the new voluntary code would provide a framework for fair and equitable dealing between all distributors and exhibitors and provide a dispute resolution mechanism readily accessible to all parties.

 The Administration Committee was made up of representatives from major exhibitors and distributors and independent distributors and exhibitors with an independent chair. 

The Committee had a somewhat tentative start.  Although there was good will aplenty among the Committee, segments of the industry which had for some years been highly suspicious of each other and in some cases openly hostile, were ambivalent about whether the code would meet its expectations.

The early meetings of the Committee sought to transfer into practice the general sentiments expressed in the code, particularly in relation to dispute resolution.  The emphasis in the Code was on conciliation rather than resort to litigation and the requisites for this process were spelt out in considerable detail.

Dispute resolution

The early difficulties facing the Committee in implementing effective dispute resolution procedures were that the code tended to concentrate on process rather than the speed of settlement.

It meant for many signatories to the code that by the time all of these requirements had been complied with the cause of the dispute had been overtaken by events and the resolution of it became academic.

Further there remained the view - strongly held in some segments of the industry - that if a code signatory engaged in dispute resolution procedures against one of the major players retaliatory action would follow.

The Administration Committee firmly rejected any such potential behaviour. It passed a unanimous resolution that any such retaliatory behaviour would be contrary to the provisions of the code and would be viewed as a serious breach.

In subsequent revisions to the Code, the Committee inserted the following provision.

“No distributor or exhibitor may engage in retaliatory conduct against a distributor or exhibitor because the second mentioned distributor or exhibitor has invoked  the provisions of this Code (including, without limitation, the conciliation procedures) to challenge the conduct of the first mentioned distributor or exhibitor”

User pays
A further limitation to the effectiveness of the dispute resolution procedures was the spectre of cost.  In the initial stages of its consideration of how best to set up dispute resolution procedures, the Committee decided that parties seeking to use the code procedures should do so on the basis of “user pays.”

As a result of this ruling the number of signatories seeking to lodge disputes with the secretariat dropped significantly.

Concerned at the cost maintaining the code in 2001 it was suggested that a delegation from the Committee should approach the Minister for Small Business, Mr Ian Macfarlane, and seek financial assistance from the Federal Government.  

A letter was subsequently sent to the Minister seeking financial assistance. 

Mr Macfarlane’s reply was that while he was impressed with the progress of the Committee, it was the Government’s preference “that industries self regulate with minimal government involvement and that the Film Code is no exception.” The Minister did however say he would be “happy to hear of any other proposals that you may have to address the issues in the film exhibition and distribution industry which you have outlined in your letter.”

Meeting with government

A delegation of the Code Conciliator, David Newton, Mr Harry Waghorn and myself met the Minister with a series of proposals to improve the operation of the committee, including the abolition of user pays in dispute resolution and an upgrade of the procedures. The proposal sought government financial assistance to implement these initiatives.

I have reproduced parts of a note of what happened at that meeting because of the subsequent impact it had on the directions taken by the committee affecting representation and financial contributions.

The Minister asked questions arising from the paper, for example, the number of independent operators, the composition of the Committee and the voting procedure.  He also sought details of numbers who had signed up to the Code and numbers in the industry.  

He noted the allocation the Committee was seeking from the Government to assist with the administration of the Code

He strongly expressed views as follows:

He considered the application of the user pays principle to the disputes handling procedures of the Code was ill advised.  He did not know how the Committee could have taken such a decision. Such an approach meant that the people the Code was primarily designed to protect and the section of the industry who could least afford it, the independent exhibitors, would be the ones who would be disadvantaged by the decision.  He wanted this situation remedied immediately.

He said that the proposed new complaints procedure with the Secretariat taking up the complaint in the first instance and calling in the Code Conciliator to act informally if the situation required it should also be implemented straight away. 

He said the Committee should take steps to reach as many of the people in the industry as possible to widen the reach of the Code especially among the independent operators.

He said the industry had opted for a voluntary code; that industry was under an obligation to fund the code to a sufficient level to allow the code to function to fulfill these expectations. 
The level of funding sought from the Government for the improvement of the effectiveness of the code and the extent of its reach should come from industry sources.

He said all sections of the industry should be committed to the code and should support it financially as an industry body. It should be viewed with confidence by all sections of the industry, especially those who were seeking remedies under the dispute resolution provisions.  

He said he would be happy to express these views and to expound on them to any members of the Committee who wished to take it up with him.

Failure to implement these changes to the way the Code was working would be viewed by the Government as an indication that the code was not operating as the Government thought it should.

He said the Government would not hesitate to make the code mandatory if the Government formed the view voluntary code was not working.  He presumed that the industry would prefer not to have government regulators making decisions about the way it conducted its business.  However if the code did become mandatory, government officers would have to attend Committee meetings to ensure that the Code provisions were carried out. 

He did not make any reference to the request for the financing of the unaligned independent exhibitor representative on the Committee nor the independent distributor.

He said his Departmental representative would keep in touch and report to him what progress had been made as a result of the meeting today.

He hoped we could meet again in several months time so that he could revisit the issues.

The Committee noted the views of the Minister and decided it would proceed with the initiatives it had proposed and provide the financial contributions to sustain them.  

[I have attached the proposals put to the Minister as an appendix as these exchanges paved the way for fundamental changes to the way disputes were resolved and dealt with under the code and how financial arrangements were revised.]

The changes put in place to dispute resolution procedures since that meeting mean that most disputes have been dealt with and resolved without resort to formal conciliation; that companies have put in place procedures to have disputes dealt with quickly and that the code secretariat becomes involved at a very early stage if a dispute is brewing.

During this financial year, the Committee has again visited the financial contribution question and has now agreed upon a formula which will keep the administration of the code viable and at the same time achieve a level of equity in the contributions from each of the main industry groups.

Leaving dispute resolution aside, the most positive success of the code has been the framework it has provided for conducting business.  A practical off shoot of this has been the regular meetings held by the independent exhibitors association with the major distributors.

These meetings have been held outside the formal Administration Committee for a number of years. They are held under the auspices of the Committee but are informal and provide an opportunity to discuss issues such as the new technologies and any difficulties which may be affecting the members of those segments of the industry.

Another major achievement is the spelling out of what it meant by “fair and equitable dealing.”  Although this was the cornerstone of the overriding principle of the code there had been no successful attempt to anchor in comprehensible terms what it meant.

In the latest review of the Code, Mr Neill Buck set out what he considered was covered by the principle and this has now been spelt out in the Overriding Principle in the code.

Mr Buck’s review was one of several which have been conducted since the code was adopted in 1998.  It is the Committee’s view that the code should be subjected to regular review so that it reflects the changes occurring in the industry and remains relevant for the signatories.
The changes which have been made over the years to deal with disputes to allow them to be dealt with more quickly and at the early stages have now been written into the Code.  The procedures themselves have been revised to allow for quicker turnaround times during the preliminary stages.

More discretion has been given to the Code Conciliator to fix the time and dates for conciliation proceedings, should the dispute get to that stage, and parties will now be able to use email and faxes to bring about a faster resolution.

New technology

The industry is now entering upon a new technological era.  Changes are being made which will have a major impact on the way in which films are shown and way in which films are distributed.

New arrangements will be needed to accommodate these changes.  The code must be ready to provide the framework to allow business to be continued to be carried out successfully in the distribution and exhibition industries.

This report has been reflective of the steps the Administration Committee has taken to get where it is today.  It is important to look at some of the successes and setbacks so that we can be more surefooted entering the new era.

I thank the members of the Committee for the professional way they have dealt with the issues which have come before it.  Except when a formal vote is required, decisions have been made by consensus. I believe this is indicative of the good will which exists in the Committee and the whole of industry consideration as the basis for decisions.

The ACCC has taken an active interest in the development of the code since its inception.  Konrad Chmielewski has given great assistance to the Committee and provided helpful advice when asked.  The ACCC has conducted a review of the code at the Committee’s behest and from time to time has provided venues for the committee to meet. On behalf of the Committee I thank them for their continued interest and support.

The Code Conciliator, David Newton and his staff are an integral part of the success of the dispute resolution aspects of the Code and on behalf of the Committee I thank them for their work.

Nathalie Birt and Bianca Keys from the code secretariat have been enormously helpful to me and to members of the Committee and we thank them for their assistance.

John Dickie

John Dickie

Chairman

29 July  2009
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Appendix

Improvements to the
Film Exhibition and 

Distribution Code

Notes for discussion with 

Minister for Small Business

Mr Ian Macfarlane

Operation of the Code

The Code has now been in operation for nearly three years. In general terms it is working well.  During its first year and a half of operation it was described by the ACCC as an example of how a successful code should operate.  

Despite this, there is a perception among smaller independent operators that it is not meeting the expectations they had when it was introduced.

They believe that there are some inherent weaknesses in the Code that tilts it permanently against them.  They also believe that the procedures in the Code are such that they will not be able to achieve a just result.

There are several steps which can be taken which can improve matters in the short and in the longer term.

Access to dispute resolution

The Code has a rather cumbersome dispute resolution procedure.  Yet it has been remarkably successful for those who have used it and only a handful of cases have gone through to conciliation.

What has been detected from calls that have come in during the last twelve months especially from the smaller cinema operators is a belief that if a dispute is successfully resolved in their favour, that some form of retribution will be taken against them by the film distributor.

The second perception is that those seeking assistance from the Code believe they are in an unequal situation as against the major distributors.  They are also wary of the cost of initiating a complaint.  The Committee has decided that the user pays principle should apply and there is an apprehension that if they become involved in a knock down drag out dispute, that the distributor will outlast them.

Early Resolution

The aim of the Code should be to encourage potential disputes to be dealt with under the Code and to have them resolved at an early stage.

The proposal is that we should make the procedures easier for those who have a potential complaint.  Instead of the present procedure where the first recourse is to the distributor followed up by a notice of dispute, the secretariat should take up the potential complaint and that if necessary the Code Conciliator should be engaged at an early stage to try to resolve the issue.

At present under the user pays resolution of the Committee, the moment the Conciliator becomes involved in a dispute, the meter starts to tick over.  

If potential complainants believed that the Conciliator could become involved and, to a certain extent, take up the ball and run with it in appropriate cases, many more would be encouraged to bring matters troubling them to the code secretariat.

Code Cover of the Industry

The second part of that proposal would be to convince those who are signatories to use the Code and its provisions.  

While there have been considerable efforts to encourage this at Conventions and meetings, it is considered that the most effective way to bring this about would be to meet the operators on their home turf and explain the Code’s virtues, especially if the revised dispute procedures were in place.  Meetings such as this would also try to persuade those who have not yet signed up to the Code to do so.

Representation

The third proposition is to make sure that the full range of independent cinema exhibitors and the independent distributors are represented at Committee level.

At the moment, the Code operates solely on the contributions of the Committee.  The Committee is made up of three representatives from the major exhibitors, three from the major distributors, three from the independent exhibitors and three from the independent distributors 

The fee to sit at the table varies between $2700 to $3900 for each Committee depending on what the budget figure has been set at. 

Independent exhibitors are represented by the Cinema Owners Association of Australia and the Electronic Industries Association of Australia.

There is provision for a seat at the table for unaligned regional and country exhibitors.  It is apparent that the contribution fee has been a barrier to the smaller operators who are not members of the two associations.

The same position applies to independent distributors.  The independent distributors association provides and pays for two members while the third position for unaligned members remains vacant.

 Provision for their participation in Committee discussions would provide an insight into their problems and give some additional confidence to those who are still hesitant about signing up with the Committee.

Review

In the time it has been in operation, the Code has had notable successes.  

It has provided for the first time a framework in which distributors and exhibitors can work comfortably.  Both distributors and exhibitors believe that the flexibility of negotiations has increased enormously with benefits for both.

The overwhelming majority of disputes which have been bought for resolution have been resolved.

The ACCC is about to review the Code and has indicated that it will address one of the major sources of friction between smaller exhibitors and distributors – the terms offered to regional distributors.

In many respects, the Code was created to deal with the problems of the smaller operators.  This is the segment of the industry from which practically all complaints arise.  

They are mainly from regional centres and small country towns and generally have one or two screen cinemas.  It is the section of the industry which most needs assistance. 

Cost

Since its inception, the Code has not asked for any financial assistance from the Commonwealth.  Similar codes have received assistance to help with the setting up and with the ordinary running costs.

A contribution by the Commonwealth to assist with the running costs would be a major factor in helping it to succeed.  In particular it would help the smaller operators who are the ones who feel the pinch with rulings such as user pays.

A contribution in this area would guarantee the independence of the dispute resolution procedures by removing the fear of being outlasted in a dispute resolution process by the major companies.

Finally, it would also enable the smaller unaligned operators to take their seats on the Committee to make sure their point of view is heard.

A brief estimate of the cost is:

Involvement of the Conciliator and the 

Secretariat at initial stages of dispute 
$17500

Meetings with regional cinema operators

In the regions



 $12500

Two seats on the Committee – 

Unaligned independent exhibitor

 $3000

Independent distributor


 $3000

Total 





 $36000.

With this contribution, together with a matching contribution from the industry, the Code should be able to deal with all matters before it which concern the smaller and regional operators.

We have worked this through with the representatives of the ACCC and their view is that these proposals would substantially improve the working of the Code.

It would also mark a Government commitment to the continuing presence of smaller independent operators in country towns and regional centres where they provide one of the major sources of entertainment and culture for the district.

Sydney

10 April 2001

